COURTNO. 1

ARMED FORCES TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
OA 1032/2019
Gp Capt Jayasimharao Vamana Simha (Retd) .. Applicant
Versus ) :
Union of India & Oxrs. ... Respondents
For Applicant - Mr. Baljeet Singh, Advocate
For Respondents - Mr. Neeraj, Sr. CGSC
CORAM : -

HON’BLE MR. JUSTICE RAJENDRA MENON, CHAIRPERSON
HON’BLE LT GEN CP MOHANTY, MEMBER (&)

ORDER.

The applicant vide Para 8 of the present OA 1032/202]

has made the following prayers:- ]

“() To set aside the impugned order AirHQ/997.97/3089/DJ3'/0/DAW
1(B) dated 09 May 2019 (Annexure A~1). :

(h) To direct the respondents to grant disability element of pension @70}
with effect from date of retirement for life along with arrears to i

applicant by treating all the disabilities as attributable and aggravated

by the Air Force service. :

~
[}

=

(¢)  To direct the respondents fo grant the benefit of rounding off disabili

element of pension to 75% (70% fo be rounded off fo 75%) with effet

from dafe of refirement for life.

(@ To direct the respondents to pay due arrears of disabilify pension wi
interest @12% p.a. With effect from date of refirement with
consequential benefits.

() To pass such further order or orders, dircction/directions as th
* Hon’ble Tribunal may deem fif and proper in accordance with law.

2. The applicant Gp Capt (TS) Jayasimha Rao Vamana Simhg
(Retd) was commissioned in the Indian Air Force on 31.12.1977

and superannuated from service on 30.09.2010. The RMB nog

solely on medical grounds was held at HQ TC (U) vid
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AFMSE-16 dated 27.07.2010 and found the applicant fit to He
released in low medical category and suffering from the ID- )
Type-ll Diabetes Mellitus @15-19% (i) Bipolar Affectiye
Psychosis @40%.and (iii) Primary Hypertension @30% with th

RMB having opined the disabilities as being neither attributable -

to nor aggravated by military service.

3.  The opinion of the Medical Board in Part V thereof was o
the effect:
PART V
OPINION OF THE MEDICAL BOARD
(not to be communicated to the individual)
1. Casual relationship of the Disability with Service conditions or otherwise
Disability . JAttributable| Aggravated | Not Reason/cause/specific
ko service | by service | connected | condition and period in
(Y/N) (Y/N) with service | service .
(Y/N)

(i) Type I No No 1 Yes A lifestyle related disorddqr,
Diabetes Onset in Oct 96 in peace statign
Qld E.10, (Jodhpur). Prior to onset
7.09.0 individual served in peage

station only. No close tire
association with stress/strain pf
field/HAA/CIOPS service. No
delay in diagnosis and propgr
treatment.  Hence  neithpr
attributable nor aggravated by
service in terms of para 26 pf
Chapter VI of Guide to Medidal
Officer Military Pension 2002,
{ii) Bipolar No No Yes A lifestyle related disordqr.
Affective Onset in Dec 96 in peace statign
Psychosis (Jodhpur), Prior to on%t
(Old) F31.2, individual served in peafe
7z station only, No close tirhe
09.0 association with stress/strain pf
field/HAA/CIOPS servide.
Hence neither attributable npr
aggravated by service in terijs
of para 54 of Chapter VI bf
Guide to Medical Officpr
Military Pension 2002.
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A lifestyle related disorder

(iii) Primary | No No Yes _ _
Hypertension Onset in Sep 03.111 peace station
(Old) 1100 Z ' . (Jodhpur). Prior to onse
' individual served in peacs
09.0 station only. No close timg
association with stress/strain of
field/HAA/CIOPS service

Hence neither attributable nog
aggravated by service in term
of para 43 of Chapter VI of
Guide to Medical Officef
Military Pension 2002.

4.  The percentage of disablement was put forth in the RMB is

as under:
6. What is the present degree of disease/disablement as compared with a
healthy person of the same age and sex? (Percentage will be expressed as Nil of
as follows): 1-5%, 6-10%, 11-14%, 15-19% and thereafter in muitiple of ten
from 20-100%
Disability Percentage of | Composite Disability Net assessment
As disablement | assessment Qualifying for| qualifying for
numbered for all Disability disability Pensioh
in question | disabilities Pension with | (Max 100%) with
1 to VI ' with duration | duration duration

: (Max) 100%

(@) Type II 15-19% Nil Nil

Diabetes Old

E.10, Z 09.0

(ii) Bipolar | 40% | 70% (Seventy Nil Nil

Affective percent) Life

Psychosis long '

(Old) F81.2, '

7, 09.0

(iii) Primary | 30% Nil - Nil

Hypertension )

(O1d) I 10.0

09.0
5. The initial disability claim of the applicant was rejected

by the Competent Authority on the ground that the disabiliﬁy
was held as neither attributable nor aggravated by service by the

Release: Medical Board (RMB), and the same was informed to tHe
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applicant vide Dte letter No AirHQ/24270/ 3089/PP&R-3 (i)

dated 22.12.2010. Thereafter, the applicant filed 1L.

T

representation for grant of disability pension vide his lette
dated 27.04.2019, which was replied by the DAV letfter Nd.

AirHQ/99797/3089/Dis/O/ DAV-1(B) dated 09.05.2013.

Wa

Aggrieved by the aforesaid rejection, the applicant ha

approached this tribunal.
CONTENTIONS RAISED

6. The applicant submits that at the time he was inducted

into the Indian. Air Force, he was medically fit and after having

s

undergone a thorough medical examination at the Trainin;

Centre, he was posted to various places during his service. Inte;

L

L)

alia, the applicant places reliance on the verdict of the Hon’bl

—

Supreme Court in Dharamyir Singh Vs UOI £ Ors [(Civil Appe3

No 4949/2013) 2013 AIR SCW 4236].

-

7. The respondents through the counter - affidavi

dated 20.03.2023 filed on their behalf submit to the effect tha

L

as per Rule 153 of the Pension Regulations for IAF, 196[
(Part-I), the primary conditions for the grant of di'sability
pension are “Unless otherwise specifically provided, a disabilily
pension may be granted fo an individual WflO' Is invalided frogn
service on account of a disability which is attribulable t.o qr

aggravated by Air Force Service and is assessed at 20% or over.
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8. In other words, dis'ability pension is granted to those who

fulfill the following two criteria simultaneously:-

(1) Disability must be either attributable fo or 4ggra vated by service.

{(ii) Degree of disablement should be assessed at Z0% or more.

9. The respondents further place reliance on Para-5 of
‘Entitlement Rules for Casualty Pensionary Awards to the Armed

Forces Personnel, 2008, and submit that the mere fact that &

AW

disease has manifested during military service does not per s
establish attributability fo or aggravation by military service.

10. The respondents also submit that the applicant wa

)

found to b_e overweight during the annual medic4l
board examination held on 14.03.1996 and was advised tp
rgduce 10 kg weight and maintain WHR by. diet contrql _
and regular exercise. However, the >app1icant continuefl

to remain overweight till his Release Medic':al- Bdari

[7]

dated 27.07.2010, when his actual body weight was 76 kg
as against Ideal Body Weight of 59 kgs.
11. The respondents further place reliance on Para-p

of ‘Entitlement Rules for Casualty Pensionary Awards

—

to the Armed Forces Personnel, 2008, and submit thg
the mere fact that a disease has manifested during
military service does not per se establish attributability

to or aggravation by military service.
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ANALYSIS
12.  On a consideration of the submissions made on behalf of
either side, it is essential to observe that the Release Medical
Board dated 27.07.2010, the disabilities of the applicant - (i)
Type-II Diabetes Mellitus @15-19% (@) Bipolar Affectivg
Psychosis @40% and (iii) Primary Hypertension @30% werg
held to be neither attributable nor aggravated by service.
13. On a consideration of the submissions made on behalf on

either side, it has to be observed that as laid down by the

—_

Hon’ble Supreme Court in Ex Cfn Narsingh Yadav (Civil Appea

194

No. 7672/2019) vide observations in Para 18 thereof, each cas

has to be examined whether the duties assigned to th

—Yr

Y

individual may have led to stress and strain leading to th
disability.

14. Before addressing the rival submissions, we find it

fam

pertinent to note that the .applicant is constantly overweigh

o/

ranging between 11 kgs to 17 kgs constantly from 14.03.199

to 27.07.2010 with his actual weight ranging between 65 to 7

Thd

kgs as against the Ideal weight of 56.5 to 59 kgs. We hay,

194

further analysed the subsequent Re~categofisation Medical

[

Boards and we find the same trend, with the applicant ng

Y

reducing the weight even after slew of directions advised by th

medical experts including brisk walking, jogging and reducin

RS

OA 1032/2019 WITH MA 1708/2019
Gp Capt Jayasimharao Vamana Simha (Retd) Page 6 of 1

[ &)




the weight. We observe that the weight has not been reduced,

)

thereby, clearly showcasing that onset of disability - Primar?

A

Hypertension and DM-II is the result of the applicant bein;

Ay d

alarmingly overweight, and therefore, the argument that th

14

appiicant suffered the disabilitj due to stress and strain of the

service is wholly unfounded on the simple reasoning that the

organization cannot be held liable for the own actions of the

applicant.

15. We cannot shy away from the fact, that the disabilities }

L5+

PHT and DM-II is due to interplay of metabolic and lifestyl

—

factors and failure in maintaining the ideal body weight whic}

Y

can be managed by regular exercise and restricting diet, and th
fact that the applicant is alarmingly overweight signifies thait

the apphcant has remained obese over a period of t1me thereb},

A

himself inviting the disabilities, and in such a case, it would b
grossly unjustified for us to ignore the aforesaid facts.

16. It is relevant to point out that the association of obesity

L=

and hypertension has been recognized since the beginning o
the twentieth ceh’mry when blood pressure was first measureg
in populations, and this relationship between body weight ang

blood pressure was demonstrated prospectively in several

studies in the 1960s. Appreciation of the clinical significance of -

obesity-related hypertension and diabetes has grown.
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. greater body weight as one of the major risk factors for hig]

responsiveness to antihypertensive medications and produce

J

A

substantially over this same time period, to the point wher
obesity is recognized as a major cause of high blood pressurd,
and the combination of obesity and hypertension and diabetes is

recognized as a preeminent cause of cardiovascular risk.

[

17. Epidemiological data - un'equivocally support the lin]

between body weight and blood pressure, thus indicating

—

=

blood pressure. Likewise, higher BMI is also associated wit]

increased risk for development of hypertension and diabetes

—

over time. Hypertension is a complex phenotype that arises fron
numerous genetic, behavioral and even social origins, angl
obesity is one of the most prevalent risk factors for ifs

development.

18. Regardless of its etiology, however, hypertension is f

L9

highly prevalent and highly significant risk factor for th

development of all. manifestations of cardiovascular diseasg,

J

including coronary heart disease, stroke, heart failure, aorti

and peripheral arterial disease, and valvular heart disease. Th

[9°]

o

importance of lifestyle management in the treatment of patient
with obesity-related hypertension cannot be misunderstood.

Adoption of a healthy lifestyle facilitates weight loss, increasels

7]

independent beneficial effects on cardiovascular risk factors.
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19. Applying the above parameters to the case at hand, we ar
" of the view with respect to disabilities - PHT and DM-II, there i
no denial from the fact that if the claimant. is himself not
responsible enough to control the factors which are well withhﬂ
his voluntary control, he cannot be allowed to garner benefit of

such beneficial schemes and provisions.

T

20. With respect to the second disability (ii) - Bipola

iy

Affective Psybhosis, we find it is essential to observe that the

e

facts of the instant case are pari materia to the facts in the cas

of OA 2341/20109 titled Ex L COM (TEL) Satish KumarVs. Udl

& Ors. [Date of Decision: 12.09.2023] wherein it was observed

as under;

16.  Furthermore, the ‘Enfitlement Rules for Casualty Pensionary Awards, fo
the Armed Forces Personnel 2008, which fake effect from 01.01.2008 provid
vide Paras 6, 7, 10, 11 fo the effect.~

[+

“6. Causal connection:

For award of disability pension/special family pension,
a causal connection between disability or death and military service h
fo be established by appropriate authorifies.

7. Onus of proof. |

Ordinarily the claimant will not be called upon fo prove the conditi
of entitlement. However, where the claim Is preferred after 15 years ¢f
discharge/retirement/ invalidment/release by which time the servige
documents of the claimant are destroyed after the prescribed refention
period, the onus to prove the enfitlement would Iie on the claimant.

10.  Attributability:
(a) Injuries;
In respect of accidentis or injuries, the following rules shall be observed:

(i) Injuries sustained when the individual is ‘on duty), as defined, shafl
be treated as aftributable fo military service, (provided a nexus between
injury and military service is established).

(i) In cases of self-intlicted injuries while “on duty’, attributabili
shall not be conceded unless it is established that service factors ch
responsible for such dction.
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142} Disease;
@ For acceptance of a disease as attributable fo military servics,
the following two conditions must be satisfied sinultaneously:-

(a) that the disease has arisen during the period of military service,
and
(2] that the disease has been caused by the conditions .qf

employment in milifary service.

(i) Disease due fo Infection arising in service other than that
transmitfed through sexual contact shall merit an entitlement &f
aftributability and where the disease may have been contacted prior
enrolment or during leave, the incubation period of the discase wilf
faken into consideration on the basis of clinical course as determined
the competent medical authority.

Gip) I nothing at all is known about the cause of discasc and
presumption of the entitlement in favour of the claimant is not rebutieq,
attributability 'should be conceded on the basis of the clinical pic
and current scientific medical application. :

(iv) When the diagnosis and/or freatment of a disease was faull]
unsatisfactory or delayed due to exigencies of service, disability cause
due fo any adverse effects arising as a complication shall be conceded 4
attributable.

T s

11, Aggravation:

A disability shall be conceded aggravated by service If ifs onsct
hastened or the subsequent course is worsened by specific conditions ¢
military service, such as posfed in places of extreme climat]
conditions, environmental factors related lo service conditions e
Fields, Operations, High, Altitudes efc.” .

QT Ry

(emphasis supplied)
has not been obfiterated.

Thus, the ratio of the verdicts in Dharamvir Singh Vs. Union Qf
India &Ors (Civil Appeal No. 4949/2013); (20138 7 SCC 31
Sukhvinder Singh Vs. Union Of India &Ors, dated 25,06.2014 reporia
in 2014 STPL (Web) 468 SC, UOI &Ors. Vs. Rajbir Singh (2015) 1
SCC 264 and UOI & Ors. Vs, Manjeet Singh dated 12.05.2015, Civil
Appeal no. 4357-4358 of 2015, as laid down by the Hon’ble Supren
Court are the fulcrum of these rules as well.”

i Y
o a oy

@

21. We note that the applicant was diagnosed with disability

(i) - Bipolar Affective Psychosis after 17 years of being i

—

service, unlike the facts of the case of Ex Cfn Narsingh Yaday

(supra). In view of the aforesaid analysis, we find that with

nothing thus on the record to indicate that the applican*t‘
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suffered from any disease prior to enrolment, it has to be held

that the disability of the applicant i.e. “Bipolar  Affectiv

Y

Psychosis” in the instant case, was caused due to the stress and

strain of Air Force service. Further, in view of the judgmenjt

of the Hon'ble Supreme Court in Union of India and others Vs,

RS

Ram Avtar in C.A No. 418 of 2012 dated 10.12.2014, th

—

applicant is entitled to get the disability element of pensios

broad banded to 50%, based on the Government notificatioh "

dated 31.01.2001.

L=~

22. Thus, the OA 1032/2019 is allowed and the applicant i

held entitled to the grant of the disability element of pension

AL

qua the disability of Bipolar Affective Psychosis @ 40% for Lif
which in terms of the verdict of the Hon’ble Supreme Court of

India in Civil Appeal 418/2012 dated 10.12.2014 titled as UG

—

& Ors. Vs. Ramaviar (supra), is rounded off to 50% for life fron

the date of discharge. However, in keeping with the law laid

down in the case of Union of India and othersVs. Tarsem Singh
(2008 (8)SCC 649] the arrears shall be restricted tp

three years from the date of filing of OA. (Date of filin

YA

of QA:~ 05.07.2019)
23. The respondents are directed to calculate, sanction angl

issue the necessary Corrigendum PPO to the applicant withi;

—

three months from the date of receiiot of the copy of this ordeyr
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and in the event of default, the applicant shall be entitled to th

interest @6% per annum on the arrears till the date of payment

24. No order as to costs.
25. Pending miscellaneous application, if any, stands closed.

Pronounced in the open Court on the Gz_day of January 2025.

Uumcm
, ' f CHAIRPERSON

o

[LT.’GEKEE@HBANW]
ER (A)
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